CHAPTER 23
PRAGMATIC POSITIVISM

Tre American Rearist MovEMENT

THE healthy scepticism which, towards the end of the nineteenth

century, assailed the complacency of analytical jurisprudence took
two very different forms. A new legal idealism, partly of a meta-
physical, partly of a sociological, bend, set out to fight the
assumption of analytical positivism and turned to investigate the
realities of modern society in their relation to modern law. The
first and greatest attempt in this approach to social problems had
been the Marxist analysis of society, but it did not have much
immediate effect upon legal science, owing to a number of factors
analysed elsewhere.! The realist movement in jurisprudence is of
much later origin, and its principal home is the United States
although certain Continental movements show rather similar
tendencies. Nowhere was the discrepancy between the form of the
law and its theoretical logic on the one hand and its sociological
reality on the other hand more blatant than in the United States
at the beginning of this century. No country could offer richer
material for the study of the law as it worked in fact than the
United States, with a Federal and forty-eight state jurisdictions,
together producing inoumerable precedents; with the function
which the Supreme Court exercised in the political and social life of
the country; with the contrast between the theoretical and practical
aspect of constitutional principles; with the development of power-
ful corporations protected by the same individual rights as the
ploneer farmer in the Wild West; with the manifold political
machinations within the judicial system. These and many other
factors contributed to develop a scepticism symptomatic of the crisis
which affected the nineteenth century’s outlook on life in the law
0o less than in other fields.

In the field of law two great American jurists above all may be

1 Cf. Chap. 27, below.
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considered as the mental fathers of the rcalist movement: John
Chipman Gray and Oliver Wendell Holmes.

Gray, although a distinguished exponent of the analytical
tendency in jurisprudence, with his insistence on sharply defined
notions in the law and his opposition to any infusicen of ideologies
into the science of law, had begun to shake the position of analytical
jurisprudence by relegating statutory legislation from the centre of
the law to one of several sources and placing the judge in the
centre instead. Although Gray himself still considers the making
of the law from those sources as an essentially logical process, his
own definition as well as his comments admit and emphasise the
great influence of personality, prejudice and other non-logical
factors upon the making of the law. The illustrations which Gray
gives from English and American legal history show how political
sympathy, economic theories and other personal qualities of
particular judges have scttled matters of the gravest importance for
millions of people and hundreds of years.”

Gray prepared the ground for a more sceptical approach, which
proceeded to deprecate the logical factors and to turn to the non-
logical factors with correspondingly greater emphasis.

This tendency was made articulate by Oliver Wendell Holmes
who, in an essay published in 1897, gave an entirely empirical and
sceptical definition of the law:

Take the fundamental question, what constitutes the law. . . . You
will ind some textwriters telling you . . . that it is a system of reason,
that it is 2 deduction from principles of ethics or admitted actions, or what
not, which may or may not coincide with the decision. But i we take the
view of our friend, the bad man, we shall find that he does not care two
straws for the action or deduction, but that he does want to know what
Massachusetts or English courts are likely 10 do in fact. [ am much of his
mind. The prophecies of what the courts will do in fact and nothing more
pretentious are what I mean by the law.

Here was, coming from a distinguished judge and thinker, a
definition of law, in terms of consequences, and one which seemed
to demolish not only any analytical certainty, but also any con-
nection between law and ethical ideals. As has been pointed out
by many competent critics, Holmes himself, neither as a jurist
nor as a judge, adhered to this statement which, taken by itself, is

2 Cf. above, p. 218 &2 seq.
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one-sided, exaggerated and patently incorrect. In fact no one has
stressed the need for legal theory with greater force or eloquence
than Holmes himself, in the same essay.® But this particular
phrase came to be something like a gospel for the followers of
realism in jurisprudence who, however great their scepticism and
sarcasm in regard to other jurists and their doctrines, followed this
and some similar statements of Holmes J. with almost religious
fervour,

The tendency thus developed by American lawyers found
philosophical support in the new version of positivism, called
“ Pragmatism,” which became popular in the U.S.A. about the
same time.*

Pragmatism is, as its principal exponent William James said,
“a new name for some old ways of thinking.”® Its outlook is
emphatically positivist:

A pragmatist turns away from abstraction and insufficiencies, from verbal
solutions, from bad a priori reasons, from fixed principles, closed systems
and pretended absolutes and origins. He turns towards completeness and
adequacy, towards facts, towards actions, towards powers, That meaps
empiric temper regrant, and the rationalist temper sincerely given up, it
means the open air and the possibilities of nature as against dogma, artificigliry
and the pretence of finality in truth ©

Pragmatism is thus indeed 2 new formulation of a very old
philosophy. Tt has stimulated a new approach to law, that “ of
looking towards last things, fruits, consequences.”’

No less important a foundation of legal realism than the
teaching of James is that of John Dewey.® The essence of

? “We have too liude theory in the law, rather than too much, ... The danger
is that the able and practical-minded should jcok with indifference or distrust upon
ideas the connection OE which with their business is remote. . . . To an imagination
of any scope, the most far-reaching form of power is not money, it is the command
of ideas. If you want great examples, read Mr. Leslie Stephens’s Hlistery of English
Thought in the Eighteenth Century, and see how 100 years after his desth the abstract
speculations of Descartes had become a practical force contralling the conduct of men.
Bead the works of the great German jurists, and see how much more the world is
governed today by Kanr than by Bonaparte.”” Holmes, *“The Path of the [aw ™
{1897y 10 Harv.L.R. 457, 476.

The coexistence of the fundamentalist and the pragmatic strain is a fascipating aspect
of contemporary American jurisprudence. The former is exemplified in constitutional
interpretation and the ant-trusc philosophy, the Jatter in ** social engineering ** and the
realist approach to law.

Pragmatism (1925). § Op. e, p. 51.
Op. cit. p. 55.

The most concise smrement of Dewey’s theory of law is found in his article on
** Logical Method of Law,” 10 Cornell L.Q. 17. Scc also his Logic, the Theory of
Enguiry (1938), Chaps. 6 and 7, and Dewey’s contibution in My Philocophy of Law

.
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Dewey's teaching is that logic 1s not a dcdnc}:ion of certainties from
theoretical principles such as the _syllc')gisrp, but a study of
probabilities.  Logic is a theory of inquiry into probable conse-
quences, & process in which general principles can only be used as
tools justified by the work they do.  As applied to the legal process
this means that *“the sanctification of ready-made antecedents,
universal principles ” must be abandened for a “_morc' experxme-ntal
and fexible logic.” The lawyer doe§ not derive hlS' conclnsitlms
from general principles. He starts W_lth a pro_blcmatxc and often
confused situation; the process of clarlﬁcau_on }nvolves the sorting
out of certain questions. With the detcrmu_lanop of the problem,
a possible solution suggests itself to the inquirer (such as the
judge). As the lawyer “learns more of the facts'of the case, he
may modify his selection of rules of law upon thch- he bases his
case.” Premises and conclusions are two ways of stating the same
thing. Law then is an experimental process in Wh.iCl_’l the logical
factor is only one of many leading to a certain conclusion. Dewey
also stressed the social importance ot subsu_tutmg this appro'ach
for that of logical positivism. Only experimental an‘d ﬂe?glblc
thinking in law can turn it into a steady, secure and intelligent
instrument of social reform. ‘
How the rules of law work, not what they are on paper, 1S
the core of the pragmatic approach to legal problems. _Thls_, of
course, is very genmeral. To concretise what they had ia miad,
realists turned to those sciences which had begun to explore hux:qan
behaviour in society. In particular they turned to cconomics,
criminology, general sociology and psychology, and sought to utilise
them for the science of law. . _ o
To study the law as it works and functions means 1nvestgating
the social factors that make the law on the one hand and the
social results of law on the other. Thus the realists’ movement
sets out to sce what law is really like, by Iinking_it at both' ends,
so to speak, with the facts of social llife_. Ina mdc_ sense it thl_as
represents a sociological trend in jurisprudence; it accepts in
principle—or rather it implies an acceptance oi_f——_Ihermg s concep-
tion of the law as a means t© an end. But it is not principally
interested in claborating the ends and purposes of the law.

(1941). For a full account of Dewey's logical and ethical theery, see now Patterson,
Jurisprudence (1953}, ss. 4.53, 4.54.
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Therefore only one of the principal spokesmen of American
realism in jurisprudence ® has put forward a theory of the end of
law, which is in essence a vindication of Bentham’s Hedonism.
But he does pot consider the acceptance of this or any other theory
of the ends of law as essential to the realistic approach. For the
realist movement is not a philosophy of law, it is a modern methed
of approach which wants to find out what the law is, not what
it ought to be. In exploring the law it is positivist, and puts its
faith in science. In both these respects it agrees with the adherents
of analytical jurisprudence. But instead of the single avenue of
logic, realists seek to utilise the multiple avenues which modern
science has opened or is opening up, for a more exact and detailed
knowledge of the many factors that compose modern life.

The law is both a result of social forces and an instrument of
social control. Accordingly, the field covered by the programme
of realist jurisprudence is almost unlimited. Human personalities,
social environment, economic conditions, business interests, current
ideas, popular emotions, all these are both makers and products of
the law as it is in life. It therefore is quite true, as one of
the leading realists has said, that the essential feature of realist
jurisprudence is “a movement in thought and work about the
law.” **  As characterisuc of this movement, Llewellyn enumerates
a number of points, of which the following are most important:

(1) There is no realist school; realism means a movement in
thought and work about law.

(2) Realism means a conception of law in flux and as a means
to social ends, so that any part is to be examined for its purpose
and effect. It implies a concept of society which changes faster
than the law.

(3) Realism assumes a temporary divorce of 1s and ovear for
purposes of study. Value judgments must always be appealed to
in order to set an objective for any inquiry, but during the inquiry
the description has to remain as largely as possible uncontaminated
by the desires of the observer or by ethical aims.

(4) Realism distrusts traditional legal rules and concepts in so
far as they purport to describe what either courts or people are
actually doing, It accepts the definition of rules as “ generalised

* B, 5. Cohen, Ethical Systems and Legal 1deas (1933).
1 Llewellyn, 44 Harv.L.R. 1222,
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prediction of what the courts will do.”” In accordance with this
belief, realisn groups cases and legal situations 1nto narrower
categories than was the practice in the past.

(5) Realism insists on the evolution of any parts of the law in’
terms of its effect.

To these points of programme correspond  certain lines of
approach, of which Llewellyn mentions in particular the following :

(1y A “rationalisation ” which does not take the lawyers’
arguments at their face value but rather as the art of the
trained craftsman to make a decision plausible after he
has reached it.

(2) To discriminate among rules with reference to their relative
significance.

(3) To replace general legal categories by specific correlations
of fact-situations.

(4) This approach involves a study of personal as well as of
quantitative factors in the law. By the study of the per-
sonality of judges as well as by statistical inquiries into
the remedies available in certain situations, realism hopes
to predict with more certalnty what the courts will do after
it has shattered the traditional belief in certainty by its
attack upon the logical consistency and water-tightness of
the legal system.

All this leads to the conclusion that there must be much greater
emphasis on the social effects of law, and of legal decisions in
articular, in relation to the particular part of the community
which is affected. Lastly, the realist approach agrees with the
more radical sociological doctrines and the Freirechtslehre that
there is a much larger field of frec play for the judge in deciding
cases than traditional jurisprudence allows. It follows from the
power of selection between conflicting precedents and the ability
of the lawyer to find an adequate reason ex post for any decision.

The borderlines between the functional or realist jurisprudence
on onc hand and sociological jurisprudence on the other are thus
not very clear. Another leading realist defines as the realm of
functional jurisprudence the “ definition of legal concepts, rules
and institutions in terms of judicial decisions or other acts of state
force,” and as the realm of sociological jurisprudence “ the appraisal
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of law in terms of conduct of human beings who are affected by
the law.” 2

He is aware, however, that both movements are in part
complementary and in part overlapping, while both *‘spring
from a common sceptical, sclentific, anti-supernatural functional
outloock.™ **

That the realist movement in jurisprudence forms, in 2 hroad
sense, part of the sociological movement is certain; on the whole,
it appears indeed to be complementary to that aspect of socio-
logical jurisprudence which we have described as * sociological
ideglism . for it limits itself to a scientific observation of the law
in its making, working and effect where the sociologically minded
idealists like Pound, Cardozo, Gény, Heck, set out to define the
ends of law.

American realism is, in its juristic foundations, the counterpart
of the Continental movement of which Ehrlich is the principal
exponent. The characteristic difference lies in the different
emphasis given to the decision of the law courts. The American
realists, like all Anglo-American lawyers, arc inclined to place the
decision of the law courts in the centre of the law and indeed
concentrate the definition of the law on decisions of courts,
whereas Ehrlich devotes his principal attention to what he calls:
“The living law,” that is 1o say, the body of rules of conduct and
habits most of which never come before the courts. The historical
and systematic background of lawyers under the two systems plays
its part in this difference of approach.

The programme outlined by the realist movement is vast.  Only

- a small portion of the potential field open to a functional investiga-

tion has as yet been covered. Much of the attention of realist
jurists, as of all sociologists, has been devoted to the queston of
method.  Since it is a declared purpose of the realist movement to
apply a scientific method of observation to the study of law, the
question how far the known scientific metheds can be appliéd to
a sqcial science like the law has to be investigated before any
specific inquiry can be undertaken. The question of the relation
between natural and social sciences has been one of the principal
problems of scientific method ever since the social sciences became

11 F, 5. Coben in 1 M.L.R. p. 8.
12 Lac. ciz. p. 9.
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conscious of themselves. The answer given to__tb_is question by
Neo-Kantian philosophy and, in the held of ]unspn?dcncc, by
Stammler, Kelsen and Radbruch has been discussed in another
part of this book. Realists approach t]i.lf_‘ same Problem fromtha
difierent angle, by cxamining the pxacncs_xl question 'how fla:r ble
scientific experiment on which natural sciences rely is applica g
to social science in general and to the law 1n parucular._ Profgund
rescarch into this problem has been undertaken by distinguishec
sociologists, scientists and jarists of whom Max Weber, Mornﬂs
Cohen, Julian Huxley, G. A. Lundberg, R. Mclver, Poincaré,
Whitehcad and, among jusists, Edwin Patterson, Walter W. Cook
and Herman Oliphant may be mentioned. -

To give even a brief survey of the rcsear_ch undertaken in this
field by some of the most distinguished thnklcars of our time is
impossible within the framework of this book.® It ts with some
difidence that the following broad results are suggested  as
emerging from the discussion and as being capable of supplying a
working basis: ' '

(1) The sweeping assertion that natural sciences are determined
by cause and effect and thus capable of observation, aClCEPtl‘:d a}lmo§t
without questioning by Kelsen and other Neo—Kanu.an ]u’nsts, is
not in accordance with modern scientific thought.. Poincaré, above
all, has shown that the expcrimcntal natu{'al sciences deEcnd on
certain hypotheses which are a matter of intuition, sclt?cuon and
thus vatuation. [t is impossible to make experiments w1r_hou_t pre-
conceived ideas, and no experiment gives scientific results Wu;hout

eneralisations which serve as prediction for other .cxpcnmcms.
The changing theories on the nature of the atom ﬂh%stratc the
importance of theory in natural science.® Natural science thus
acquires a teleological character. ‘ - "
(2) On the other hand, no social science can experiment Wi

18 For a valuable selection of texts, see Hall, Readings in Jurisprudence, Chaps. 10
e theory of the

L i the vlanetary soucture of the atom, the quantum theory Ob
Eéicr?éiivf:? pgf-licles, Pand th theory of relativity have between Lhc(xin revol unom;\;‘ci
not only modern physics but conceptions on the relations of manhan unfwersec.‘-lladvc
progress of these theories bas been marked by a constant ioterc caingi: of specu dve
assumptions and experiments. Moreover, such discoveries as the f1.121 wavde 2
* corpusculat *' character of the electron, or the interchangeabili I?.n mait‘tctl:s an esadgi
in Einsten's formula, bave profound effects on the theories o ow e:dg_c, cau oo
and the forzes which move the universe. (Cf., among many others,dE m%ton"cndﬁc
Nature of the Physical World. Sec also, for illusravons of the dcpenzence of sa
research on basic belicfs, Polanyi, The Logic of Libersy (1951), Chap. 2.)
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anything like the same degree of exactness as physics or chemistry.
Human nature is a less stable and more complex object of experi-
ment than matter outside us. Above all, human purposes and
valuations play a much greater part in social than in natural
science. Causation in human affairs 15 2 more complex process
than in nature. Moreover, social causation differs from individual
human purposes. Social relations can therefore not be deale with
by individual psychology (M. Cohen). But as natural science has
found its proper method through trial and error, social science
might do the same. The difference will, however, remain that the
divergent ideas on the purpose of human life prevent, in the social
sciences, the rectification of false theories by experiment, which, in
most cases, corrects false theories in natural science.

(3) The function of fact study, that is, of experiment, in sodal
matters therefore appears to be the investigation of facts in
reladon to an uldmate postulate.” That social facts are not
susceptible to experimental precision in the same degree as natural
facts, does not prevent fact study in the law from providing
infinitely more reliable data than the vague generalisations hitherto
prevalent.

(4) For the study of law the result is that facts must be studied
in relation to valuations, ends, purposes. For example, such notions
as “ monopoly,” * competitive régime,” ““fair and reasonable
price,” which are essential for legal interpretations of the Sherman
And-Trust Act, must be ascertained by reference to the results of
cconomic science.'®  Whether an employer is likely to get an injunc-
tion in a dispute with his employees must be ascertained not simply
by reference to standard phrases such as * freedom of property ”
or “freedom of contract,” but by finding out exactly what the
judges concerned have decided in similar situations, or what they
are likely to decide in view of their upbringing and interests. If
a statute gives a magistrate discretion to substitute educational

18 M. Cohen (Social Sciences and their Interrelations) asseris that the significance of socjal
facts cannot be ascertained without reference to social ideals, and opposes Max Weber,
who insists that the scientific study of the social sciences must be restricted to the study
of the acrual causes of social phenomena, It appears that Cohen misinterprets Weber’s
sdentific relativism. Weber does not climinate values from seciological research, but
denies that the choice between conflicdng social ideals is a scientific matter. Radbruch
has applied this thesis by investigating legal systems and concepts with reference to
their ultimate ideals, This is quite in Line with what Cohen demands. See also above,
p. 143 et seq.

18 For practical illusirations of these problems, see below, pp. 376-379.
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methods for the punishment of juveniles, the desirability of choosing
the one or the other must be studied by analysing the effects of
cither on the criminality of juveniles in similar circumstances and
‘comparable situations. '

These are but a few examples of the tasks that lie ahead of
the realists. Some of them have been tackled. It 1s rnajr-]ly to
statistics, psychology, criminclogy, economics and general sociology
that realists have turned to investigate specific aspects of the law
at work. The clearest achievement so far has been the use of
statistics as an auxiliary instrument to test the working and the
effects of the law. The use of statistics makes it possible, for
example, to collect relevant data on the way how diiffe;cnt .magi's-
trates deal with drinking offences or applications f.or injunctions in
labour disputes, or to compare the attitude of trained judges with
that of juries in specific matters.’” Characteristic _of the psycho-
logical approach are the inquiries undertaken by Haines, _Schroedcr
and others into the personal histories of judges as an aide to the
prediction of their likely reaction to particular problems. The
decisive change in the attitude of the U.S. Supreme _Court towarc%s
social legislation, since the replacement of judges during Roosevelt's
presidency, or the vacillations of the High Court of Australia
between Commonwealth supremacy and state immunity, between a
laissex-faire interpretation of the Australian Const‘itution and an
interpretation more favourable to economic planning, shows the
relevance of such investigations.

How much room and need there is for a more extensive use
of social statistics by the lawyer is illusizated by one of the most
important Supseme Court decisions of recent years. In New York
y. U. §.,* the issue was whether a state was liable to pay a Federal
tax on the sale of mineral waters where the state itself owned and
operated the mineral waters. In the dissenting judgment delivered
on behalf of himself and Black J., Douglas J. saw in the applica-
tion of Federal taxing power to state enterprises a thrcat to state
sovereignty. In emphatically denying that exemption of states
from Federal taxes would harm essential Federal functions, he said
that a2 proper inquiry would reveal that the extension of state
economic and social activities had greatly increased the general

17 ¢f., for example, Oliphaar, i0 Texas L.R., p. 129.
18 ¢1946) 326 U.S. 572, Cf. below, p. 405.
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welfare of citizens and thus the potential yield for Federal taxes.
If, instead of a judicial guess, accurate social statistics were used
to show the interrelation of national income and public enterprise
in various fields, the decision of this, as of other vital constitutonal
issues, would still be fundamentally directed by ideological con-
siderations, but the issues would be greatly clarified, and the area
of “ hunches,” prejudices, guesses, ideological preferences would be
reduced. Ideology would operate against the background of
scientifically established facts.™

Jerome Frank has set out in his well-known work, Law and
the Modern Mind (1930), to analyse the law from a psyche-
analytical point of view. In the traditional teaching and presenta-
tion of the law Frank discerns a desire for certainty which he
likens to the infant's craving for infallible authority (father
complex). Lawyers in general, and judges in particular, have clung
to the myth of legal certainty, by establishing a fictitious system of
precedents or of complete codifications, hiding from themselves
and others the fact that every case is unique and requires creative
decisions. A similear myth surrounds the activities of juries.
Analytical jurisprudence expresses this childlike desire for certainty
and stability. Frank’s own ideal is the ** completely adult Jawyer
typified by Oliver Wendell Holmes. Such a judge needs no
external authority to support him, he has a ** constructive doubt,”
so well developed in the natural sciences, which enables him to
develop the law in accordance with advancing civilisation. Frank
is well aware of the importance of the ideal ¢lement in legal
development. But he rightly stresses the extent and importance of
law-making which has little to do with legal principles and the
reported decisions of higher courts, but results from the weighing
of evidence, the evaluation of witnesses and other factors incapable
of analytical subsumption or theoretical formulation. Frank has
therefore suggested special training in fact-Ainding, evaluation of
prejudices, psychology of witnesses, both for trial judges and
prospective jurors.”

1% Even statistics are, of course, subject to widely differing interpretations. Buct they give
an irreducible minimum of incontestable facts {e.g., unemployment figures or tax yieids).
20 For a later formulation of the late Judge Frank’s views, sce Courfs on Trizl, 1949. In
this work the emphasis on the uncertsinties of fact-finding and trial procedure, as proof
of the fallacy of ** higher court '’ rules, seems to be carried wo far. The legal process
consists of both. Better fact-finding or the aboliden of juries may be more important for
the improvement of law than a bemer theory of precedent or of statute interpretatioa.
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There have been recent invcstigations“ of the {ntccxl‘rglaf_lons
between criminal law and crime. Others‘zf hav; examine 'liS]inc-ss
practice a$ a determining facter for d§.c131ons n lconllmcrcm zm_fé
Others ** again have studied tl}e A'mer}cag Consl;'aﬁuog, no;:tsa iln
stands on paper but as 2 ]jv%ng institution wblc %1253 extein
possibilities of action and function to certain sections O 1; jf P a
tion. Thurman Arnold, in his Folklore of Capitalism ( 7)1, ;
analysed the process by which powcrf\ﬂ' co'rEor:gutlonsdai:l en:; ;g)lzd
by the myth of the sacred right_of the _md1_v1dua1 ';ln us'.: oled
to carry out a policy of economic .domlr_iatlon. The C{:O;{n erp s
provided by the searching analysis w_hlch Berle an eans ave
made of the economic, legal and social power of the corpora
1 rn capitalist society.™ . o
® r’.}?i;c arcP but a fewwexamples of thc‘possibilmcs of real{su.c
approach to the law. From the point of view of Leigal_ th;cl?;ezt (1);;_:
less important t0 give a complctc_ catalc_;guc _of re ]zsitlc 5 fes o)
positive law than to assess the realist position 1t the history ot leg

ht. _

thm’llicgyhe realist movement is firstly emphatically on the §1d§ of those
who belicve in science and thus in an objective Criterion asd la
possible and also a desirable guiFlc for_ the la.w. blt is glcc:ofn tgr
empiricist in that it seeks a scientlﬁ§ guidance in odsefrva FT& itciﬁ(.:
So great was the insistence of rcah.sts on the nee 01;h sCl e
fact study instead of loose generalisation, sO v10_[cn!: el{dcs >
metaphysical bias that it appcared o suc_:h autl:}orlt(zllt}vc cn1 o 2
Roscoe Pound or Morris Cohen that realists believe in a sc; 1; "
of legal problems by this means alone, to thc cxglus;on o oiiid
ideals. The patent absurdity of such a proposition has been p

out by these and other critcs.*

i isad least as a mecessary
i i ate without rule generalisadon, at
e ﬁj{;dgr‘nu SOE’C[ZOEJ'O:) ?n;gler deserves attack insofar as it pretends :l:c: tseac]?mthi
?\?li)sl.e law. Sugll?m a belief was probably held ?ﬁ}igﬁ:&dai‘is;‘nﬁus‘z ct:;n’:i b
i temporary Jurists. s
;:2:1 iﬁdih;tsﬁgm‘gal&gr Clc:g!al gpancraylislations which are an essential pare of the law
though not the whole of it. i o 1933, by Sheldon and
dler, Crime, Law and Social Scence ( , by
. %ﬁzzn‘:‘y (!.;\ﬁce]z‘idi:nria:y fﬂrfzarks. Cf. also Hall, Crime, Thejt and Society (Zod ed.,
1952). -
i 03.
22 g.g.. Undeshill Moore, Tale L.J. {1929, p. 7 LR
25 53 Uewellyn (1934), 34 CoLL.R. p. | et seq.; Beurel (1929) 3 Southern Cali
p- 10 et seq.;J Arnold {Symboli of Governmens).
24 The Modern Corporation und Private Praperty (1932).
25 44 Harv.L.R, 697 27 Col.L.R. 237.
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But a great deal of self-searching and clarification has gone on
within the realist movement, and more consideration has lately
been given to the decisive importance of ultimate valuations and
postulates for the approach to any legal problem.® The attempt
to divorce as neatly as possible the 15 and cvent of the law 15
part of this endeavour.

It is also recogmised by some if not all rcalists that realist

jurisprudence, forming part of a sociological approach to law, is
not a substitute for but a supplement to analytical, historical and
ethical jurisprudence®” This is a timely and necessary corrective
to the exaggerations which have provoked the not unjustified if
one-sided criticism of English jurists.”® No one with the slightest
experience of law at work, least of all Holmes J., the idol of realists,
would minimise the immense function of analytical jurisprudence
in the everyday administration of justice. The large majority of
legal decisions and other practical legal problems are matters of
routine in which precedent and the reliance upon analytical rules
are sufficient to meet the situation. Even in the intensely political
legal administration of totalitarian states this applies to the majority
of cases. It is quantitatively a small but qualitatively a decisive
number of legal situations which routine and analytical methods are
insufficient to meet. The original gap between the realist move-
ment and those who, in one way or another, emphasise the impor-
tance of the ideal element in the law is further narrowed by the
tater admission of leading realists * that the search for jusdce is
a paramount concern of the Jawyer.

Realist jurisprudence thus appears in its true perspective,
namely as an attempt to rationalise and modernise the law—both
the administration of law and the material for legislative change—
by utilising scientific methods and the results reached in those fields
of social life with which the social law is inevitably linked. The
guidance must always come from the social ideals which direct a
given legal order. But by the use of these scientific instruments
the law can be made more rational, articulate, scientific, objective.

But if the aim is now tolerably clear, this is far less tue of the

2¢ Llewellyn, 40 Col.L.R. 581; McDougal, 50 Yale L.]. §27.

27 Cf. F. §. Cohen, 1 M.L.R. | et seq.

28 ¢.g., Allen, Law in the Making (5th ed)), p. 41 et seq. (but ¢f. the much more balanced
enticism in the &th ed. of this work) pp. 41 #2 seq.; Goodhart in Modern Thearres of
Laaw, p. 1 et seq.; and, for an American atuack, Fuller, The Law ¢n Ouest of liself
(1940). 29 Llewellyn, loc. i, note 1. Frank, 61 Harv.L.R., note 40,
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ans. This appears to be largely the result of the
gi?ésrg:ﬁf v‘?:;s in which tllljf different sciences may be mvoﬂk;d in
aid of the law. One of the necessary objectives of 'lav_v— (lis, at
least, is beyond dispute—is certainty. Anmalytical jurispru elnce,
sceks to achieve certainty by relying on an allfj'gcdlyl c:o::nt[.;1 ctcz
logical system. Realism uses psychology to demolish tkhlllj my oe
certainty, and the psychologists among the re_ahsts, fﬁ ]ergrn
Frank, have, at times, appeared to build up ,thl.S lack o ce.rtaul;tz
into a philosophy very similar to thc”Frezrechzsleﬁrc. (1;‘01 what
else is the * completely adult lawyer ™ but the wise andC{eatl_ve
judge who, unfettered by paragraphs and preccdf:nts, finds ]usqc?
through a clear and cool perception and valu}atton of the socia
issues at stake. The philosopher-king of Plato’s Republic appears
i odern lawyer. o
" t}gncﬁikoct)]ig sz, the u‘;?of statistics, economics, crunmologyE
etc., is meant to introduce a new certainty 1nto the l'mowledgi 0
law: a certainty based on scientific experiment instead of a
C. .
fallf‘[?lllzusrigﬁlst approach to legal problepas is thus ess;uualllha
ferment which can be used for very different ideologies. The
whole of the realist approach appears to rest, however, upon an
“initial hypothesis.” The realist movement has arisen arfld cari
operate only where there is sufficient freedom in the play of socia
forces to make this scientific weighing po§s1ble in the a(;lm1_1u_stra3;)n
of law; it thercfore demands a society which admits objectivity, that
is a fundamentally tolerant society. A totalitarian systc_tln h?s t?lo
room for realist jurisprudence.* For the political will o 2
legislator permeates every sphere of law with such forcg an
exclusiveness that such factors as the economic play of forces,
personal leanings, business habits, etc., are rclcge_tted to a ;e?
subordinate function, although they arc not entirely excluale..
Only where the legislator is compa_rauvely passive and neutral in
regard to the social forces at work in the society, can a movement

like that of American realism operate and prosper.

THE SCANDINAVIAN REALISTS

Although the association of a particular movement in legal or
political thought with national or regional characteristics is not

30 Larenz, Rechts- und Steatsphilosophie der Gegeniwart {2nd ed., 1935).
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often justified, it has been so in the case of the “ American ” realist
movement, whose origin, philosophy and representatives are associ-
ated with a particular period and trend of American thinking.
It is no less justified to speak of a modern Scandinavian realism
in legal thinking, because modern Scandinavian jurists have
developed a characteristic approach to law that has lirtle parallel
in other countries. Although the word “ realism  has increasingly
come to be asscciated with this modern movement in Scandinavian
legal thinking,31 this apparent sinﬁlarity to the American realist
movement jis a purely verbal ope, American realism is, as we have
seen, the product of a pragmatist and behaviourist approach to
social institutions. Lawyers have developed it, with a characteristic
Anglo-American emphasis on the work of courts and judicial
behaviour, as a corrective to the philesophy of analytical positivism
which dominated Anglo-American jurisprudence in the nineteenth
century. They have stressed law in acton, law as experiefice, as
against legal conceptionalism. They have, however, been [ittle
concerned with the transcendental bases of law. While they have
tended to agree with a relativistic philosophy of law, American
realists have, with the exception of Felix Cohen, not sought to
elaborate any philosophy of values. They have, in Llewellyn’s
words, assumed “a temporary divorce of 1s and overrr for purposes
of study,” *2

By contrast, Scandinavian * realism is essentially a philo-
sophical eritique of the metaphysical foundations of law. Rejecting
the down-to-earth approach and language of the American realists,
it has a distinct Continental flavour, in its critica) and often heavily
abstract discussion of first principles. A certain unity of approach-—
fot necessarily acknowledged by its exponents—is due to the
influence exercised upon the leading contemporary representatives
of Scandinavian * realism "—Olivecrona, Lundsteds and, to a lesser
extent, Ross—by their teacher, Axel Higerstrom.

With differences only in emphasis, all the above-mentioned
jurists join hands in the total rejection of natural law philosophy
and, indeed, of any absclute ideas of justice, as controlling and
directing any positive system of law. In so far as they arc articulate

81 See Ross, Towards a Realistic Jurisprudence (1946); Dias and Hughes, Jurispradence
(1957), p. 481 22 seq.

32 Bee above, p. 249,
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on Jegal values, the Scandinavian © realists " are of necessity relat-
vists, i.e., they deny that rules of legal copduct can bc.compellmgly
derived from immutable principles of jusﬂc;.““ . Th_c v_lrtual absert_f:e
of natural law thinking in modern Scandlpav1an ]m1sprgde{1ce 18,
no doubt, in part, attributable to the non-existence of any significant
Catholic element in Scandinavia. For the malnstay of natural
law philosophy—at least since the decline of eig'hteer.lth—century
rationalism—has been the scholastic or neo-scholastic phlllosgphy of
the Catholic Church, and of the legal philosophers inspired by
scholastic doctrine. The rejection of natmjal 'iaW would not, how-
ever, distinguish modern Scandinaj/ian ]ur1sprudencc. from thac1
many other jurists of varying persuasions who equally reject natur f
law philosophy. The characteristic and valuable contribution ﬂ(;
Higerstrém and his disciples _ has: been to Prf)bc beyond he
rejection of transcendental justice into the.vahd,lltyuof the entire
apparatus of rights,” * duties,” “ sovereignty, com'mands,
and other basic legal concepts which have form_ed the mainstay of
analytical jurisprudence in the work of Ausua and his Anglo-
American successors as well as In Continental analytical positi-
vism.**  Although the analytical positivists, whcthc-r- A\listm or
Binding, rejected natural law or any other_super—p.osmvc ideas of
justice, they substituted for such absolute imperatives, the sover-
eigaty of the modern state, which demands uﬂcc_)ndmonal obedience
to its commands, and which by virtue of its supreme pOWEf,
bestows rights and duties on is subjccts._ ‘ In t_his, H'ag«::rstrom. and
his successors have detected a “ surrepntious introduction of ideas
taken from natural law.” ** N
A criticism of a ¢ collective ”’ or ¢ general”* will, or qu a" will
of the state,” as a mystical concept that tends‘to legitimise the
omnipotence of thosc in command of the machinery (?f the state
in a manner basically similar to nataral law methods, 153:h<: most
important critical contribution of this school of thought.** Up to

| hap. 12. Similarly, Castberg,

S for example, Ross, On Law and Justice (1959), Chap ,
Pif)’blems of Lfgai Pﬁ:'!oi;apfzy (@nd ed., 1957 at p. 112), who‘c:umot generally bi; classci
with the above-mentioned jurists, refutes *‘ the belief in a *natural law’ in ¢ c]sens
of a complete, integral system of law,” but he accepts, somewhat like Srammez(‘i or
Charmont, a ** patural law " in the sense of rules of ideal law, which are adapred to
the changing conditions of life.

34 See above, pp. 211 et seq., 22 ef seq. )

8 Hﬁgcrstr&mljplnqufﬁs: into the Natwre of Law and Morals (ed. Olivecrona, trans.
Broad) (1953) p. 48 e seq. )

48 See Hziécrstz'r)&hi, op. cit., Chap. Il; Olivecrona, Law as Fact (1539), Chap. L.
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that point, the Scandinavian jurists would seem to agree with
Kelsen’s critique of the hidden or disguised idealistic philosophies
as well as with Duguit's and Kelsen’s attacks on the * command ”
and “ will ” theories of state and sovereignty. But Kelsen’s work is
in turn subjected to severe criticism, on the ground that, by detach-
ing the ** pure science of law 7 from all social reality, he avoids the
real problems of the existence and validity of law.*” In the Grund-
norm which, even though it is 2 mere logical construct, is, in the
theory of the Vienna school, the source of validity and comparison
for all subordinate legislative and other legal actions, Higerstrom
detects a kind of mystical quasi-theology, akin to the way in which,
in ancient Rome, “ the act of legislation was regarded as directly
creating, in a mystical and magical way, the connection between
legal fact and legal consequence which was expressed in words.” **
In fact, the Grundnorm theory is scen as a kind of natural law
philosophy, emptied of its substance, and in this criticism Higer-
strém would seem to join hands with a disciple of Kelsen,* though,
from entirely different premises and with entirely different objec-
tives.

But what do the Scandinavian critics put in the place of the
whole structure of basic norms, commands, rights, duties, ez
cetera?  They certainly do not deny either the validity or the
reality of law as a body of “ rules about force, rules which contain
patterns of conduct for the exercise of force.” **  Even in the work
of the most radical of the critics, Lundstedt,** it is assumed
throughout that there is a “ law,” as a machinery that works, that
is propelled by certain forces and that induces people to behave in
a certain way, that remains apparenty distinct from theology and
morality, but also from mere administration.*® But what is law,
if it is neither the emanation of a natural order of things, whether
imposed by God or reason, nor a system of commands issuing from

3T Higersudm, ¢p. eit., Chap. IV.

38 Higerstzbm, op. oif. at p. 274. Higerstrom’s theory of the magical origin of the
Roman concept of obligatien is elaborated in his work, ** Der roémische Obligations-
begriff im Lichte der allgemeinen rémischen Rechtsanschauung ™ (1937) in Moders
Theories of Law.

® Lauterpacht’s essay on Kelsen as quoted above, p. 240.

0 Qlivecrona, Law ar Foct {1939) p. 134

4L See his Legal Thinking Revised {1936), passim,

** In Lundstedt’s rambling and inteascly polemic and badly organised werk, it is some-
tmes difficult o see the differences between his approach and that, for example, of
Pashukanis, for whom, in a Sccizlist community, allp law becomes administration.
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<on. whether in the psychological command version
?Aﬁgilzf’m the logical and lilgpothctical norm stru‘c‘tu_re dc{’l\;id
{rom a basic norm (Kelsen)? In denying the reality of n%il'isﬁ ;
Scandinavian jurists agree with Kelsen,* as with Dugnit Kc;ug
from different premises. But they cannot substxtut;, like elsen,
the hicrarchical structure of * PUIC”. norms, Or, like Dugm;, al
uasi-natural law principle of social sohdar{ty that. makes indivi l.éa
rights both redundant and repulsive. thf: log1c‘fdly,_the” Scan E
pavian critics go further in denying the reahty'of duties ™ as weii
as of “ rights.” For Olivecrona, who, in a '1uc1d and concise wofr ,
has essentially illuminated Hﬁgerstrbm"s ideas, any theory o .at
“ binding "’ force of law is, whether in 1ts natural law or positivis
' form of transcendentalism.
Varslfn?i,tiic rights are no more real than na‘mral rights, except that
they have “a corollary " in an actual security and an actual power
in consequence of the regular functioning of the legal mac_hmiry.
For the notion of rules of law as commands_of the state (imp ymgf
a fictitious general will) Olivecrona substitutes the concept ©
““ independent imperatives.” These cannot be defined as com-
mands. To those who take cognisance of the rules, the law-gw&rls
are for the most part entirely unknown. 'They have ?-_ﬁlyl e
imperative statements as such before them, isolated from the iaw-
givers, who may have died a hundred years ago. These dcom—f
mands are addressed to specific persons. Law is f_act, a body 0
rules about the use of organised force, without which commutrllllty
life is unthinkable. It is obeyed by the fearf of force rather ar;
by the direct use of it because the Fules of law arc a body o
“ independent imperatives ' representing the organised forc; 11; a
community as long as they are effectively obeyed. There 1;, or
Olivecrona, no real problem of a “ final ” explanation of the a;rv.
The revolution is only one step 1n the development of the aWci
Without transcendental interpotations, the law can never be traced
back to its © ultimate origin.” When, Tl_hrough. effecuve force_ e}z;nd
propaganda a new set of independent imperatives has cs:tabhs e
itsclf cffectively in a socicty, @ OeW channel has been given fo a
rebel, and that is the end of it.

43 Above, p. 233.

44 Ahove, p. 183.

45 Op. oit. at p. 19,

48 Qp. cit. at p. 72 & seq.
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The rejection of Jegal ideology in any form, including the whole
concept of justice, has been carried to extreme length by the
Swedish jurist, Wilhelm Lundstedt, whose main work has been
published in English, shortly after his death in 1955, under the
title of Legal Thinking Revised. As this title suggests, Lundstedt
claims no less than that he has completely revised the foundations
of legal thinking.*” For Lundstedt, “law ™ is nothing but the
very life of mankind in organised groups and the conditions which
make possible peaceful co-existence of masses of individuals and
social groups and the co-operation for other ends than mere
existence and propagation.® This formulation does not differ
greatly from the more tersely stated definition of the function of
law by Olivecrona or, indeed, from the objectives of legal order
as stated by Soviet jurists. In his denunciation of the concepts of
rights and duties, and the rejection of transcendental ideas of
justice, Lundstedt 15 in accord with the other Scandinavian
“realist ¥ jurists. What Lundstedt means by his rejection of the
“method of justice” which, in his opinion, characterises and
condemns all traditional jurisprudence * is far less clear, for he
often speaks throughout his work of the outstanding importance
in legal machinery of the feeling ““for the right and against the
wrong,” and of the “ common sense of justice.” It is only as
bridled and checked by the legal machinery that the feelings of
equity and justice render to society their indispensable service.” *
The great mistake of traditional jurisprudence, according to Lund-
stedt, is to have regarded the sense of justice or right as inspiring
and guiding the law, whereas in fact “ the feelings of justice are
guided and directed by the laws, as enforced, i.e., as maintained.” **
Law at any particular time and in any particular society is deter-
mined by “social welfare,” which Lundstedt defines in a great

variety of formulations, spread throughout his lengthy and
polemical tirade.’

<

17 A corollary of this is his condemnpaton of almast everybody clse, from the natwral law
philosophers to the representatives of Imieressenjurispridenz, American realists, Roscoe
Pound, and nearer home, the ' Dane,’” Ross.

i Op. of av p. 72 et seq.

49 fe., almost everybody cxcept bimself, his teacher Hagersurdm, and with some qualifica-
tons, Olivecrona.

50 Legal Thinking Revised, p. 169,

31 Op. o p. 144,

52 The interpretation of Lundstedt's work, at least in English, is made much more
difficult by the tortuous style of his writing, which contrasts with the lucid and clear
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iding motive for legal activities, social wclﬁarc means,
= inAEhz E:st pl%ce the cncouragemcnt 'Lnl the best possxb}e' way olf
that—according to what everybody standing above a certain ]i(llﬁfr
mum degree of culture is able to undc_rsts'md——which peop gl‘m
general actually strive to atrain.” **  This mcl}ldes. such faxlnl 132
values as the minimum requirements of material life, scc.unt}‘r‘v_s
life, limb and property, the greatest passible freedom of action, 11}
brief, 2ll conceivable material comfort as well as the Prc_»tectlon ﬁ
spiritual interests.”” ‘This would appear to be very similar to the
cataloguing of human wants and interests undcrtake'n by R;scoe
Pound or by the representatives of German Interessenjurispre ‘e:nz,
but Lundstedt denics this vehemently, and he particularly criticises
Pound for having established yet a.nothc?r lc‘g‘al ideology, Lvhereas
he, Lundstedt, simply wishes to establish “as a faf:t what c?;n
be observed in general, namely, that the overwhelming I‘nallquz
of human beings . . . wish to live and develop their lives

e aspa

pos%]illim;jea of social welfare is described as ‘:‘compnsmg the
general spirit of enterprise and its postulate ” and a gcneral sense
of security.” From this derive such postulates as the ;gmmttj)ln
production of wealth and common exchange qf commodlt_les% (‘;'
reliability of promises, the sense of safety to life and to lim ,hc-,
cetera.”® The balance between thege various interests das
obviously to be struck differently at different times and under
different circumstances—and the considcraﬂop of' @_cml_welfare
jeads Lundstedt, for example, to accept strict hab1hty' in tog:1 as
against the supremacy of the principle of guﬂ’t’——bgi: blnl all ez;
respects the philosophies of * social engineering - Of a a_r];mr_lgaﬂ
interest,” as amalysed elsewhere in this bgok take no basically
different position.®” Put as briefly as possible, Lundstccllt g}_:{pc.ars
to say that the legal machinery, i.c., the compound of legislatve,

i and Ross who have been assisted by Eoglish editors or wanslators.
g)tﬁlct‘t(;cf gﬂL;ZfEL(:lr;Jad, Professor Broad has made Higersudm’s difficult style of writing
as accessible as is humanly possible to English seaders.

53 Op. et. p. 140.

54 Op, cir. p. 140.

53 Qp. cit. p. 137 cits;eg. 253 ot s0g

58 . et seq., & . ) ) .

57 ?_?ng?[:c‘i‘;: ggparcntly nqlisiutcrprcts Pound’s form‘ulauon ?f categories ?f ) éme:c;tsla:i‘s’
establishing & definite hierarchy. Te says that ¢ Pound’s fundamental ides & e
wras out to be the well-knowa legal ideology although expressed in 2 lsqnu';eﬁﬁca_
unusual way '* (p. 351). The same may, however, be said with at !Cé.‘\.li%ﬂqll.la ]foliow
tion of Lundstedt's own formulations, except that they are far more difficult .
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administrative and judicial activities, must be determined without
any preconceived ideology, by the best possible balance between
competing social demands, deeds and aspirations of a certain com-
munity. There is little new in this, except the author’s claim to
originality.

As is so often the case with intellecrual criticism, the critical
aspects of the Scandinavian “ realist” movement are more signifi-
cant than its positive achievement. Its main contribution has been
to pursuc the detection of open or hidden legal ideclogies beyond
the usual criticism of natural law doctrines into the positivist con-
cepts of command, sovereignty, rights and duties.*® By implication,
rather than as a matter of articulate philosophy, the Scandinavian
“realists ” have demonstrated that any legal order must be con-
ditioned upon a certain scale of values, which can be assessed not
in absolute terms but with regard to the soctal needs changing with
times, nations and circurnstances. Whether law is described as a
“fact,” as a “ machinery in action,” or in any other manner, it
1s directed to certain ends.
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